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O R D E R 

 

Per Amarjit Singh, Accountant Member: 

 

 These 4 appeals are filed by the assessee against the different orders of 

the Commissioner of Income Tax (Appeals)-47, Mumbai.  Since identical issue 

on similar facts are involved in these four appeals, therefore for the sake of 

convenience all these appeals are adjudicated together by taking the ITA 

No.248/M/2021 for A.Y. 2008-09 as lead case and its findings will be 

applicable mutatis mutandis to all the other appeals of the assessee.   

   

2. Facts in brief are that AO has passed order giving effect to the order of 

Ld. CIT(A) and ITAT on 12.04.2018.  Against the above referred order giving 

effect, the assessee filed appeal before the Ld. CIT(A) stating that in the  
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impugned order the AO has not given effect to the few directions of the ITAT 

order dated 05.04.2017.  In the aforesaid background the relevant fact of the 

case is as under: 

 

2.1 The assessee company has filed its original return of income under 

section 139 of the Act for the assessment year 2008-09 on 29.09.2008 

declaring total income at Rs.12,90,65,10,414/-.  The return of income was 

revised on 29.03.2010 declaring total income at Rs.12,87,88,13,421/-.  The AO 

completed the assessment under section 143(3) of the Act on 28.02.2011 

assessing the total income at Rs.14,90,42,67,863/-.  The aggrieved assessee 

filed appeal before the Ld. CIT(A) and the Ld. CIT(A) partly allowed the 

appeal of the assessee vide order dated 21.12.2011.  The assessee and the 

Revenue both have filed appeal against the order of the Ld. CIT(A) before the 

ITAT, Mumbai.  Thereafter, order under section 153C read with section 143(3) 

of the Act was passed on 29.03.2016.  The ITAT has decided the pending 

appeal vide order dated 05.04.2017 and allowed the further claim of the 

assessee.  The assessee company has also contested the order of the        Ld. 

CIT(A) pertaining to assessment made under section 153C read with section 

143(3) of the Act.  The ITAT has allowed the appeal of the assessee holding 

that no incriminating material pertaining to the assessee was found under the 

year under consideration.  Thereafter, the AO has passed an order giving effect 

on 12.04.2018 to the order of Ld. CIT(A) and the ITAT order.  However, the 

assessee has filed appeal before the Ld. CIT(A) stating that in the appeal 

giving effect order AO has not given effect to the finding of the ITAT orders.  

Further facts relevant to the grounds of appeal are discussed while adjudicating 

the ground of appeal of the assessee as follows:   

Ground No.1 

“Not granting relief in respect of the amount disallowed under section 

14A to the amount of Rs.1,48,26,898/-.”     
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3. The AO completed the assessment under section 143(3) of the Act on 

28.02.2011.  In the said order the AO has made the following disallowances:  

(1) Disallowance of interest expenses of Rs.3,33,33,824/- under 

section 14A read with rule 8D(2)(ii). 

(2) Disallowed Rs.1,20,21,635/- as other expenses under section 14A 

read with rule 8D(2)(iii) 

(3) Disallowed Rs.77,27,928/- towards ESOP expenses  

 

4. The assessee filed appeal before the Ld. CIT(A) and the Ld. CIT(A) has 

upheld the order passed by the AO under section 143(3) of the Act.  Against 

the decision of Ld. CIT(A) the assessee has taken up the matter in appeal 

before the ITAT, Mumbai.  The ITAT, Mumbai has decided the appeal of the 

assessee vide order dated 28.02.2014.   

 

4.1 Regarding disallowance of interest expenses of Rs.3,33,33,824/- under 

section 14A read with rule 8D(2)(ii) after following the decision of 

jurisdictional High Court in the case of CIT vs. Reliance Utilities & Power Ltd. 

(2009) 313 ITR 340 (Bom.) the ITAT directed the AO for limited verification 

of cash flow statement with direction that no disallowance is warranted in case 

the investment in the instrument generating tax free incomes are made out of 

own funds.   

 

4.2 Regarding disallowance of Rs.1,20,21,635/- section 14A read with rule 

8D(2)(iii) the ITAT has restricted the disallowance to the extent of 

Rs.5,21,731/- suo moto disallowed by the assessee itself.  In respect of 

disallowance of Rs.77,27,928/- the ITAT has directed the AO that the 

Employee Stock Option Plan (ESOP) be allowed if the facts in the assessee’s 

case are similar to the fact in the case decided by the Bangalore Special Bench 

in Biocon Ltd. vs. DCIT vide ITA No.368/Bang./2010.   
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5. The AO has passed order under section 153C read with section 143(3) of 

the Act on 29.03.2016 and made disallowance under section 14A read with 

rule 8D(2)(ii) to the amount of Rs.33,26,994/- and Rs.1,20,21,635/- under 

section 14A read with rule 8D(2)(iii).   

 

6. On appeal against the addition made under section 153C read with 

section 143(3) of the Act the Ld. CIT(A) vide order dated 20.12.2017 and the 

ITAT vide order dated 08.02.2021 have quashed the assessment for assessment 

year 2008-09 to 2010-11 and decided the issue in favour of the assessee 

holding that in the absence of any incriminating material no addition or 

disallowance can be made in the assessment proceedings under section 153C 

of the Act in case of non abated assessment.   

 

7. While giving effect to the order of the ITAT dated 28.02.2014 the AO 

has not given effect to the findings of the ITAT pertaining to disallowance 

made under section 14A of the Act.  The relevant operating part of the ITAT 

order is reproduced as under: 

“31. This issue has been discussed at length by us in ITA No. 8143/M/10 and 
7502/M/10 for A.Y. 2007-08 wherein we have directed the AO to verify from the 
cash flow statements whether the investments in the units have been made out of 
own funds or borrowed capital and then decide whether the proportionate interest 
has to be disallowed. In so far as other disallowance of expenditure is concerned, 
no doubt Rule 8D is very much applicable for the year under consideration. But at 
the same time it is incumbent upon the AO to first show fallacies in the 
computation of disallowances made by the assessee with regard to the books of 
accounts. We therefore, restore this issue back to the files of the AO with the 
direction that so far as disallowance of interest is concerned, follow the findings of 
A.Y. 2007-08 and in respect of the disallowance of other expenditure is concerned, 
we find that the assessee has computed the disallowance as under:  
 
a)Full salary of an executive who was partly  
looking after the activity of investment in Mutual Fund        - Rs.1,51,041/-  
 
b)50% salary of an executive who was only partly  
looking after the activity of investment in Mutual Fund        -Rs. 2,24,880/-  
 
c)Payment made to consultant for outsourcing of a  



ITA Nos.248, 249 & 250/M/2021 & ors.  

M/s. Ultra Tech Cement Ltd. 

 

5 

person for the working relating to investment activity  -Rs.1,45,810/-  
 
The Total disallowances computed by the assessee  
comes to              -Rs.5,21,731/-  
        ============ 

 In addition to this, we find that as an abundant caution the assessee has 
also disallowed interest on whole of cash credit amounting to Rs. 44,93,553/-. Thus 
the total disallowance made by the assessee comes to Rs. 50,15,284/-.  
 
32. In our considerate view, the disallowances made by the assessee in respect of 
other expenditure (other than interest) is reasonable and therefore no further 
disallowance is called for. The AO is directed to only verify the disallowability of 
proportionate interest after close verification of the cash flow chart. Ground No. 1 
is partly allowed for statistical purpose.” 
 

8. Heard both the sides and perused the material on record.  With the 

assistance of the Ld. Representatives of the parties who have perused the order 

giving effect to the order of Ld. CIT(A) and ITAT dated 12.04.2018 passed by 

the AO.  It is noticed that the AO has not passed separate order for giving 

effect to the different orders passed by the Ld. CIT(A) and ITAT.  The relevant 

part of this order is reproduced as under: 
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9. On perusal of the order passed by the AO it is clear that he has not 

specifically elaborated the findings of the ultimate order passed by the ITAT 

on the issue of disallowance under section 14A read with rule 8D in 

accordance with its direction as reproduced above.  It is further noticed that 
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while adjudicating the appeal of the assessee of non giving effect to the order 

of the ITAT the Ld. CIT(A) has incorrectly referred the order of the ITAT 

dated 05.04.2017 pertaining to assessment year 2010-11 saying that ITAT has 

not made any observation/directions in respect of administrative expenditure of 

Rs.4,92,15,825/- under section 14A read with rule 8D(2)(iii) and sustained the 

disallowance made by the AO.  We find that Ld. CIT(A) has completely 

passed erroneous order by not directing the AO to give appeal effect on the 

issue of disallowance made under rule 8D(2)(iii) in accordance with the ITAT 

order vide ITA No.1348/M/2012 for A.Y. 2008-09 dated 28.02.2014 wherein 

the ITAT has specifically restricted the disallowance under section 14A read 

with rule 8D(2)(iii) in respect of other expenses (other than interest) to the 

extent of computation made by the assessee.  Therefore, we direct the AO to 

give the appeal effect in accordance with the direction of the ITAT as per ITA 

No.1348/M/2012 for A.Y. 2008-09 dated 28.02.2014.  Therefore, this ground 

of appeal of the assessee is allowed for statistical purposes.   

 

Ground No.2 

“Not granting relief for amount disallowed towards Employee Stock 

Option Plan amounting to Rs.77,27,928/-.” 
 

10. Without reiterating the fact as elaborated above the ITAT by its order 

vide ITA No.1348/M/2012 for A.Y. 2008-09 dated 28.02.2014 directed the AO 

to consider the claim of the assessee in the light of the decisions of the Special 

Bench of the ITAT in the case of Biocon Ltd. vs. DCIT vide ITA 

No.368/Bang./2010.  The relevant operating part of the order is reproduced as 

under:  

“36. Aggrieved by this, the assessee is before us. The Ld. Counsel for the assessee 

strongly relied upon the decision of the Special Bench of Bangalore in the case of 

Biocon Ltd. VS DCIT in ITA No. 368/Bang/2010. The ld. Counsel also relied upon 

the decision of Chennai Bench in ITA No. 1384/Mds/2004 in the case of DCIT Vs 

PVP Ventures Ltd. It is the say of the Ld. Counsel that the Special Bench has 

allowed the expenditure in respect of ESOP wherein the Special Bench has 

considered at length the SEBI guidelines. In our considerate view, the allowability 
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of the claim of the assessee has to be considered afresh in the light of the findings 

of the Special Bench (supra). We therefore, restore this issue back to the files of 

the AO. The AO is directed to consider the claim of the assessee in the light of the 

decision of the Special Bench of ITAT in the case of Biocon Ltd (supra) after 

making necessary verification and after giving a reasonable opportunity of being 

heard to the assessee. Ground No. 2 is allowed for statistical purpose.” 
 

 

11. However, we find that Ld. CIT(A) has incorrectly mentioned that no 

such direction was given by the ITAT without considering the specific 

direction of the ITAT given in the case of the assessee relevant to assessment 

year under consideration as reproduced above.  Therefore, the AO is directed 

to pass a speaking order giving appeal effect as per the direction of the ITAT 

as supra after necessary verification.  Accordingly, this ground of appeal of the 

assessee is allowed for statistical purposes.  Accordingly, appeal filed by the 

assessee is allowed for statistical purposes.   

 

ITA No.249/M/2021 

Revised Ground No.1 

“Non granting relief in respect of the amount disallowed under 

section 14A amounting to Rs.2,23,67,194/-” 

 

12. Without reiterating the facts we have perused the order giving effect 

passed by the AO on 12.04.2018.  The relevant part of this order is reproduced 

as under: 
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13. Since the facts and issue involved in this ground are identical to the issue 

decided above in ITA No.248/M/2021 for A.Y. 2008-09 except different 

orders of CIT(A) and ITAT, therefore the findings of ground No.1 in ITA 

No.248/M/2021 for A.Y. 2008-09, mutatis mutandis, would apply to this 

ground as well and accordingly AO is directed to pass a speaking order giving 

appeal effect as per the direction of the ITAT after necessary verification.  

Accordingly, this ground of appeal of the assessee is also allowed for statistical 

purposes.   

 

Revised Ground No.2 

“Additional ground of appeal not granting relief towards Employee 

Stock Option Plan amounting to Rs.90,50,195/-” 

 

14. Since the facts and issue involved in this ground are identical to the 

ground No.2 of the ITA No.248/M/2021 for A.Y. 2008-09 except different 

orders of CIT(A) and ITAT, therefore the findings would apply to this ground 

as well and accordingly AO is directed to pass a speaking order giving appeal 

effect as per the direction of the ITAT after necessary verification.  

Accordingly, this ground of appeal of the assessee is also allowed for statistical 

purposes. 

 

Revised Ground No.3   
 

15. We restore this issue of claim of the assessee regarding grant of short 

credit for TDS/TCS to the file of the AO to decide the same after verification 

of the supporting document and material to be furnished by the assessee.  

Therefore, this ground of the appeal of the assessee is allowed for statistical 

purposes.   

 

16. In the result, the appeal of the assessee is allowed for statistical 

purposes.   
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ITA No.250/M/2021 

Ground No.1:  

“For not granting relief in respect of amount disallowed under 

section 14A amounting to Rs.4,56,87,584/-” 

 

17. Since the facts and issue involved in this appeal are identical to the issue 

decided above in ITA No.248/M/2021 for A.Y. 2008-09 except different 

orders of CIT(A) and ITAT, therefore the findings of ground No.2 in ITA 

No.248/M/2021 for A.Y. 2008-09, mutatis mutandis, would apply to this 

ground as well and accordingly AO is directed to pass a speaking order giving 

appeal effect as per the direction of the ITAT order after necessary verification.  

Accordingly, this ground of appeal of the assessee is also allowed for statistical 

purposes.  

 

Ground No.2 

“Not granting relief for amount disallowed towards Employee Stock 

Option Plan amounting to Rs.34,49,626/-” 

 

18. Since the facts and issue involved in this appeal are identical to the issue 

decided above in ITA No.248/M/2021 for A.Y. 2008-09 except different 

orders of CIT(A) and ITAT, therefore the findings of ground No.1 in ITA 

No.248/M/2021 for A.Y. 2008-09, mutatis mutandis, would apply to this 

ground as well and accordingly AO is directed to pass a speaking order giving 

appeal effect as per the direction of the ITAT order after necessary verification.  

Accordingly, this ground of appeal of the assessee is also allowed for statistical 

purposes. 

 

ITA No.251/M/2021 
 

Ground No.1: 

 

 

“For not granting relief in respect of amount disallowed under section 

14A”  
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19. Since the facts and issue involved in this appeal are identical to the issue 

decided above in ITA No.248/M/2021 for A.Y. 2008-09 except different 

orders of CIT(A) and ITAT, therefore the findings of ground No.2 in ITA 

No.248/M/2021 for A.Y. 2008-09, mutatis mutandis, would apply to this 

ground as well and accordingly AO is directed to pass a speaking order giving 

appeal effect as per the direction of the ITAT after necessary verification.  

Accordingly, this ground of appeal of the assessee is also allowed for statistical 

purposes.   

 

20. In the result, all the appeals filed by the assessee are allowed for 

statistical purposes.   

Order pronounced in the open court on  25.07.2022. 
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